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The United Kingdom Budget 


Initial Depreciation Allowance 


There are few changes in the income tax provisions of Sir 
Stafford Cripps’ April, 1949, Budget. The most important relates 
to the initial depreciation allowance on new plant and machinery 
which has been increased from 20 per cent. to 40 per cent. London 
“Accountant” states (9 April, 1949, p. 287) that this concession 
will cause no significant fall in revenue this year (because the 
“statutory profits” of the current year are generally computed on 
the actual profits of last year) but by 1951-52 the above relief 
will cost the Exchequer about £75,000,000 a year. 


In the writer’s opinion, the grant of an initial depreciation 
allowance is the best practical method of aiding industry to meet 
the additional cost of replacing and extending plant under present 
inflationary conditions. It must always be remembered that the 
Commonwealth enjoys an excellent system of depreciation allow- 
ance where the taxpayer receives a 100 per cent. deduction of the 
loss actually sustained by him—no more; no less. The owner of 
plant is entitled to an annual wear and tear deduction and a final 
adjustment completing the 100 per cent. allowance is made on 
sale or disposal of the plant. Any special allowance should be kept 
within the framework of this system. This is the position regarding 
the initial depreciation allowance under the Commonwealth Act. 
The taxpayer is granted a deduction of 20 per cent. of the cost 
of new plant in the year of purchase and the annual wear and 
tear allowance is calculated with reference to the cost of the plant 
reduced by the 20 per cent. initial allowance. 

As the cost of new plant has greatly increased since the 
20 per cent. allowance was granted by the Commonwealth Par- 
liament in 1946, and as the allowance ceases in respect of- new 
plant acquired after 30th June, 1950 (or after close of substituted 
accounting period), it is recommended for the Treasurer’s con- 
sideration that— 

(a) the present allowance be increased from 20 per cent. to 40 

per cent., thus bringing the allowance into line with the 
United Kingdom Act; 


(b) the allowance be continued for a further five years from 
1 July, 1950. 
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Dissolution on Death of Partner 


e 
Whether any assets (including live stock) of partnership devolve 
by reason of death. 

Where a partner dies and the partnership is thereby dissolved there 
is no devolution of the assets of the partnership, or any part of them 
by reason of the partner’s death. Hence s. 37 has no application for 
the purpose of determining the value at which the partnership’s live 
stock which was on hand at date of death is to be taken into account in 
the ascertainment of the deceased partner’s individual interest in_ th 
net income of the partnership up to the date of his death (C.T.B.R.—not 
yet reported). 

It was stated in Commonwealth Income Tax Law and Practice para 
[511] that, notwithstanding the opinion expressed by the Board of 
Review in 10 C.T.B.R. Cas. 17 to the contrary, the writers considered 
that s. 36 is not applicable in a case where a partner disposes of his 
interest in a partnership to the continuing partner(s) or to a third party. 

Support for the writers’ opinion is considered to be found in the 
above-mentioned decision of the Board under s. 37. Section 37 provides 
that that section shall apply “where the assets of a business carried on 
by a taxpayer devolve by reason of his death”. ‘The Board held that 
where a partner dies and the partnership is thereby dissolved there is no 
devolution of the assets of the partnership, or any part of them, by reason 
of the partner’s death. Section 36 (1) provides that that section shall 
apply “when the whole or any part of the assets of a business carried on 
by a taxpayer is disposed of by sale or otherwise howsoever”. It is 
considered that where a partner disposes of his interest in a partnership 
there is no disposition of the assets of the partnership, or any part of 
them, by reason of such disposition of his interest in the partnership 


Disposal of Assets of a Business conducted 
by Trustee 


In a South African case, the taxpayer and her late husband, who 
died in 1930, were married in community of property and executed a 
mutual will under which the survivor was to enjoy the income of the 
joint estate for his or her lifetime, the children of the marriage being 
appointed heirs of the estate. The legal effect of this arrangement was 
that upon the death of the first-dying testator (the husband) the heirs 
obtained a real vested right in their inheritances: they acquired ownership 
subject to the survivor’s (taxpayer’s) usufruct. Included in the joint 
estate was a flock of sheep, which, at the date of death of the taxpayer's 
husband, was valued at £1,451. Owing to drought a number of sheep 
and lambs died during subsequent years, and the numbers of the flock 
never reached those existing at the husband’s death. In 1943, the tax- 
payer decided to give up farming and, with the children’s consent, the 
flock was sold. ‘The flock, although in numbers considerably below th 
1930 figure, realised £4,941, which the appellant utilized in the invest- 
ment of a bond for £5,000 in her own favour. The Commissioner 
included the sum of £3,490 ( £4,941— £1,451) in the taxpayer’s tax- 
able income. /fe/d, allowing the taxpayer’s appeal, that she was the 
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usufructuary of the flock, and since the number at the date of sale was 
smaller than at the date when her usufruct began, there was no surplus 
progeny to which she was entitled, consequently the whole of the proceeds 
realised belonged to the heirs and did not form portion of her income. 
(Geldenhuys vy. I1.R. Comr. (1947) 14 Sth. Af. Tax Cas. 419.) 

Under s. 36 of the Commonwealth Act, the proceeds of sale of 
trading stock (including live stock) would require to be included in the 
issessable income of the trust estate. The surplus, in the above circum- 
stances, would represent income to which no beneficiary was presently 
ntitled_and the trustee could be assessable thereon in the manner provided 
by s. 





Cost of Barrister’s Robes 


The appellant, an advocate of the South African Supreme Court, 
laimed a* deduction of the cost of a silk gown worn by him when 
ippearing in Court, on the ground that the expenditure was compulsorils 
incurred. //e/d, disallowing the claim, that the expenditure was incurred 
in providing the equipment which is a necessary concomitant to the 
taxpayer's profession, and was thus of a capital nature. (Inc. Tax Cas. 
No. 625 (1946) 14 Sth. Af. Tax Cas. 528.) 





Return of Paid-up Capital 


The shareholders of a company passed a special resolution reducing 
ts paid up capital by £83,333 5s. Od., i.e.. 85,470 shares of £1 by 
19s. 6d. per share Ihe resolution provided that such reduction should 
be effected by distributing in specie shares in other companies of the book 
value of £83,181 Os. 9d. and by a cash payment of £152 4s. 3d. The 
hares of the book value of £83,181 Os. 9d. were in fact worth £117,362 
7s. Od. Held by the High Court (Rich; Dixon and Williams, JJ.) that 
the relevant transfers of shares to the shareholders were liable to be 
assessed for New South Wales stamp duty under s. 66 (3) (B) of the 
New South Wales Stamp Duties Act, ie., that the transfers were made 
upon a bona fide consideration in money or money’s worth of not less 
than the unencumbered value of the property conveyed (Archibald Howte 
Pty. Ltd. and Ors. vy. Comr. of Stamp Duties, N.S.W.) (18 October, 
1948—not yet reported ) 

“In Borlands Trustee v. Steel Bros. and Co, Ltd, [1901] 1 Ch 
279 at p. 288, Farwell J., in a passage which Lord Russell of Killowen 
n /nland Revenue Commissioners vy. Crossman [1937] A.C. 26 at p. 66, 
described as an accurate exposition of the nature of a share, stated that 
a share is the interest of a shareholder in the company measured by a 
sum of money for the purpose of liability in the first place and of interest 
in the second, but also consisting of a series of mutual covenants entered 
into by all the shareholders ‘vter se in accordance with ... the Com 
panies Act . . . a share is an interest measured by a sum of money and 
made up of various rights contained in the contract, including the right 
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to a sum of money of more or less amount (the italics are mine). Lord 
Russell himself said in Crossman’s Case supra at p. 66 that the nature 
of the property in a share is that ‘it is the interest of a person in the 
company, that interest being composed of rights and obligations which 
are defined by the Companies Act and by the Memorandum and Articles 
of Association of the company’. 

“Such rights include the right to participate in dividends ‘whilst 
the company is a going concern and the right to participate in the 
distribution of assets available for the shareholders upon a winding up. 
They also include the right to receive capital in excess of the wants of 
the company which the company resolves to distribute upon a’ reduction 
of capital. Such a teduction requires to be confirmed by the Court 
mainly to ensure that the creditors will not be prejudiced but also to 
ensure that the reduction will not operate unfairly between the share- 
holders. Distributions of profits to shareholders by way of dividend or 
of capital upon a winding up or upon a reduction of capital are usually 
made in money. But where the Articles so provide in the case of 
dividends or upon a winding up, and where the special resolution so 
provides in the case of a reduction of capital, the distributioN may be 
made in specie. 

“Except in the case of a compulsory liquidation, all these distribu- 
tions originate in a voluntary act on the part of the company. But 
when the company voluntarily declares a dividend it becomes indebted 
to the shareholders for the sums they are entitled to be paid — /m re 
Severn and Wye and Severn Bridge Railway Co. [1896] 1 Ch. 559; 
Bond v. Barrow Haematite Steel Co. [1902] 1 Ch. 353 at p. 362; Ja re 
Accrington Steam Co. [1902] 2 Ch. 40 at p. 47. When the company 
the (N.S.W.) Companies Act 
shall be applied in satisfaction 
] 


1eS 


goes into voluntary liquidation s. 282 of 
provides that the property of the company 
of its liabilities, and subject to that application shall, unless the Artic 
otherwise provide, be distributed among the members according to their 


company. When the company voluntarily 


rights and -interests in the 
of 


passes a special resolution to pay off capital in excess of the wants 
the company and the special resolution takes effect, the company becomes 


indebted to the shareholders to whom the money is payable in the sam 


manner as it becomes indebted upon a declaration of dividend, /» 7 


Artisans Land and Mortgage Corporation |1904] 1 Ch. 796. The decision 
of Byrne J. that the debts for unpaid dividends and unpaid capital are 
debts may be open to criticism, &. v. Williams [1942] A.C. 541 


specialty 
- j ‘ > > aCe 2()? 
r) his statement on page 802 


at p. 555. But there is no reason to doubt 
that ‘when you have to consider the question of dividends and unpaid 
claims depend in each case on theit 


returns of capital the shareholders’ 
In each case thi 


rights which arise out of the Articles of Association’. 
shareholders become legally entitled in due course to part of the sun 


of money of more or less amount to which Farwe!l, J. referred in the 


passage cited in re Borland supra,” per Williams, J. 


The High Court held in effect, that the payment by the shareholdet 


of the amount due to a company for a share, or the assumption of 


liability to pay that amount, provides full consideration for the right 
receive any distributions of money or assets which the shareholder 
subsequen ly receives from the company, whether by way of dividend o1 
pursuant to a reduction of capital, or in the course of winding up. If 
an original shareholder transfers his shares the transferee, upon registra- 


tion, becomes legally entitled to all the rights of a member, 
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Expenditure Relating to Past Income 


The taxpayer company sought to deduct in the determination of its 
taxable income of year ended 30 June, 1945, the sum of £400, being 
the amount of certain bonuses awarded gratuitously to its employees for 
services rendered during what was referred to in the relevant resolution 
as “the war period”. Held, disallowing the deduction, that the bonuses 
were not sufficiently linked to the services rendered by the employees in 
the current year to be regarded as expenditure incurred in the production 
of the income of that year. (Inc. Tax Cas. No. 618 (1946) 14 Sth. Af. 
Tax Cas. 480.) 


It is clear that, in the case of a continuing business, expenditure of 
the above nature would be deductible under s. 51 of the Commonwealth 
Act as being an outgoing necessarily incurred in carrying on a business 
for the purpose of gaining or producing assessable income. See per 
Gavan Duffy, C.J., and Dixon, J., in Herald & Weekly Times Ltd. v. 
F.C. of T. (1932) 48 C.L.R. 113, and per Latham, C.J., in Texas Co. 
(Australasia) Ltd. vy. F.C. of T. (1940) 2 A.I.T.R. 4 quoted in Com- 
monwealth Income Tax Law and Practice, para. [630]. 


Advertising Expenses 


The taxpayer company claimed a deduction \of £500 paid for the 
insertion of an advertisement in a brochure entitled “Souvenir Programme 
—Unite for Victory Parade’. Of this sum the Commissioner disallowed 
£440. Held, dismissing the taxpayer’s appeal, that (1) the amount 
expended was of such an extravagant character that it necessarily raised 
an inquiry as to why such an extravagant amount was paid, and (2) the 
taxpayer had failed to discharge the onus which lay upon it of showing 
that the whole of the sum of £500 was expended in the production of 
its income and that it was wholly and exclusively laid out for the 
purposes of its trade (Inc. Tax Cas. No. 621 (1946), 14 Sth. Af. Tax 
Cas. 498). “At the same time the Court has had regard to the dictum 
expressed by the learned Chief Justice in the case of Port Elisabeth 
Electric Tramway Co. Ltd. vy. 1.R. Comr. (1935), 8 Sth. Af. Tax Cas. 13, 
that one man may conduct his business inefficiently or extravagantly, 
actually incurring expenses which another man does not incur; such 
expenses therefore are not necessary, but they are actually incurred and 
are therefore deductions. Hence, it is not the function of this Court to 
make an assessment of what in its opinion would have been a fair ‘amount 
of expenditure in the circumstances disclosed. Where, however, the 
amount expended is such that it in itself creates an impression upon the 
mind of the Court that it is an extravagant amount, the Court will enquire 
as to what the motives were which may have led to the expenditure. In 
such a case, following the usual rules the evus will be upon the taxpayer 
to justify the expenditure as being in total expended in the production 
of income and wholly and exclusively paid out for the purposes of his 
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trade” at p. 499. “It appears ftom these advertisements that the adver- 
tisers may have been contributing, through the medium of an advertise- 
ment, something in addition by way of gift to the cause with which the 
promoters were concerned” at p. 501. 

Later the Court said at pp. 502-3: “Lastly, it was argued on behalf 
of the appellant that even if it be assumed that part of the payment was 
by way of gift that fact did not necessarily negative the right of deduc- 
tion; and as authority for this proposition a passage at p. 595 in Gunn 
(‘Commonwealth Income Tax Law and Practice’, 1943 edition) was 
cited which indicates that even in the case of a donation, if such donation 
was made for business reasons, the amount thereof may rank for deduction. 
Assuming this doctrine to be applicable in our law and also assuming 
that any portion of the amount of £500 was transferred by way of gift, 
there is no evidence that such gift was effected for the purpose of 
advancing the interests of the company and for business reasons. Assum- 
ing that the managing director had been approached by the promoters 
to make a donation and that he complied with the request, it is equally 
possible that his action in doing so may have been influenced by benevo- 
lence to the cause itself, and quite apart from any desire or intention to 
promote the business interests of the company.” 

And see Inc. Tax Cas. No. 629 (1946) 15 Sth. Af. Tax Cas. 93 
which was a decision to the same effect. 


Residence of Taxpayer 


Service with United States Forces in Papua. 

Taxpayer, who was admittedly a resident of Australia at all material 
times, was appointed for a term of 12 months to the Small Ships Section 
of the United States Army Transport Service and undertook to serve 
anywhere in the South West Pacific Area. He commenced his term when 
he left Queensland for Papua—evidently early in June, 1944. He 
arrived at Oro Bay, Papua, on 10 June, 1944, and for a short period 
after his arrival he was on shore, unassigned, but for the greater part 
of his stay there he lived and worked on a small ship made available as a 
pleasure launch for the recreation of officers of the United States Army 
After the taxpayer discovered that this ship was not going to sea he 
asked for and obtained an assignment to another ship which had put 
into Oro Bay for repairs but was to go to sea immediately. Taxpayer 
left Oro Bay on the latter ship on 26 September, 1944, and arrived next day 
at Humbolt Bay, Hollandia (Dutch New Guinea) where he was stationed 
until 18 October, 1944, when he obtained sick leave and left to return to 
Queensland, where he was subsequently discharged. /e/d that the tax- 
payer was a resident of the Territory of Papua during the period of his 
stay at Oro Bay and that therefore the service pay received by him in 
respect of that period was exempt under s. 7 (1) of the Income Tax 
Assessment Act, the Board being of the opinion that the case was not 
distinguishable from Miller’s case (F.C. of T. v. Miller (1946) 73 C.L.R. 
93; 3 A.I.T.R. 333) in any significant particular notwithstanding that 
the taxpayer was in Papua for only three and a half months whereas 
Miller was there for about nine months. (C.T.B.R.—not yet reported.) 
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Review of Default Assessments 


In 9 C.T.B.R. Cas. 5, the Board of Review held that, in respect of 
a default assessment, the Board completely takes the place of the Com- 
missioner and it was the duty of the Board to find the amount upon 
which in its judgment income tax ought to be levied. The Board went 
on to say: “Possibly in a case of this kind the Board’s position is 
different from that of a court of law as the latter has no jurisdiction to 
substitute its judgment for the Commissioner’s.” In Desura v. Minister 
of National Revenue, [1947] Can. Tax. Cas. 375, and Commercial 
Hotel Ltd. vy. Minister of National Revenue |{1948] Can. Tax. Cas. 7, 
it was established that s. 47 of the Canadian Act (corresponding to s. 167 
of the Commonwealth Act) is merely an aid to the Minister in the 
mechanics of the proper determination of taxable profits; that s. 47 is 
not a charging section; and that the Minister is required to proceed 
with the best available estimate of the tax payable in the light of all 
the facts presented to him. The taxpayer has a right of appeal and if 
he can bring evidence to show that the income was less than the 
Minister’s estimate as a matter of fact, the Court will reduce the assess- 
ment accordingly. In the Commercial Hotel Case the taxpayer con- 
tended that the Minister had determined the tax on a theoretical basis 
of the revenue which a barrel of beer should produce and not on the 
basis of what actually was produced. The Court held that on the evidence 
brought by the taxpayer it was not satisfied that the actual revenue was 
less than the revenue determined under s. 47 and that the appeal should 
be dismissed. 

In Trautwein vy. F.C. of T. (No. 1) (1936) 56 C.L.R. 63, Latham, 
C.J. said: “If it were necessary to decide the point I would, as at present 
advised, be prepared to hold that the taxpayer must, at least as a general 
rule, go further and show, not only negatively that the assessment is 
wrong, but also positively what correction should be made to make it 
right, or more nearly right. I say ‘as a general rule’ because, conceiv- 
ably, there might be a case where it appeared that the assessment had 
been made upon no intelligible basis even as an approximation, and the 
Court would then set aside the assessment and remit it to the Commis- 
sioner for further consideration.” 


The Interpretation of a Taxing Act 


A report of the recent decision of the House of Lords in Lord 
Howard de Walden vy. 1.R. €omrs. has been received by air-mail. The 
decision has no relation to any of the provisions of the Commonwealth 
Act, but the speeches of the members contain some interesting observa- 
tions on the interpretation of a taxing Act. 


Futility is not a reason for departing from the plain meaning 
of language. 

“Tt cannot therefore be said that the amendment is futile, but I must 
not be taken as suggesting that futility is a reason for the Courts, under 
the guise of construing an enactment, to depart from the plain meaning 
of unambiguous language appearing in it” per Lord Uthwatt. 
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Meaning of words. 


“TI agree with the Court of Appeal to the extent that the introduction 
of new words into an existing section may alter the meaning of words 
already there. But no such alteration can result unless (1) the require- 
ments of the English language demand it, or (2) those requirements 
permit it and the sense of the section demands it. The alteration 
suggested by the Court of Appeal does not in my view fulfil either 
condition. I do not further criticise the gloss made by the Court of 
Appeal, for the real objection is not to the gloss selected to be made, but 
to the making of a gloss at all’’ per Lord Uthwatt. 


Mistakes and Omissions. 

“My Lords, with all respect to the Court of Appeal, it appears 
to me that, while recognising the well settled principle that a statute 
must be construed according to the intention expressed in the statute 
itself, they have failed to apply it. The principle was put thus by Lord 
Watson in Salomon v. Salomon & Co. (1897), Appegl Cases, 22 at p. 38: 
‘“Intention of the legislature’ is a common but very slippery phrase, 
which, popularly understood, may signify anything from injention 
embodied in positive enactment to speculative opinion as to what the 
legislature probably would have meant, although there has been an 
omission to enact it. In a Court of law or equity, what the legislature 
intended to be done or not to be done can only be legitimately ascertained 
from that which it has chosén to enact, either in express words or by 
reasonable and necessary implication.’ It is an application of this 
principle that a statute may not be extended so as to meet a casus omissus. 
As was said in Crawford v. Spooner (6 Moore’s Privy Council Cases, 1, 


at p. 9): ‘We cannot aid the legislature’s defective phrasing of an Act, 
we cannot add and mend, and, by construction, make up deficiencies 
which are left there,’”’ per Lord Uthwatt. 


Ambiguities. 

“It is worth while stating the consequences that emerge if the respon- 
dents’ contention be correct. First, the result would be ridiculous—a 
pertinent matter if the relevant phrase is ambiguous,” per Lord Uthwatt. 


Assumed intentions. 

“They (Counsel for the Crown) presented the argument in a variety 
of forms, all of them ingenious and all in my opinion fallacious. For 
they arbitrarily assumed an intention, not discoverable from the terms of 
Section 13 (4) of the Finance Act, 1939, to deal with a chain into which 
foreign companies enter on precisely the same footing as a chain of 
companies incorporated in the United Kingdom, and they branded as 
illogical any construction which failed to give effect to this assumed 
intention. Liberties like these are not allowable in construing any statute, 
and they are peculiarly out of place in construing a taxing Act,” per 
Lord Normand. 
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